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The protection of future generations as a key to transform
international law and prevent environmental catastrophes

Abstract: The inclusion of the notion of future generations in international and domestic legal systems
and discourses is to be regarded as truly transformative, insofar as the narratives it permits to tell can
transform the attitudes and perceptions of what is owed by States and actors of present generations in
terms of binding duties to offset and prevent biodiversity and other kinds of degradation that would
threaten the full enjoyment of the rights of those who will come in the future. An adequate interpretation
of the notion emphasizes its intra- and inter-generational equity component, impeding abusive
constructions that could threaten contemporary environmental law understandings; and permits to identify
existing concrete obligations and required measures, mechanisms of implementation as through the figure
of representatives, and reparations that can have an impact on the wellbeing of future generations.
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1. Introduction

Originally influenced by non-legal considerations,' the idea that future generations can
be entitled to protection from the degradation and serious impact that existing human
can cause beings vis-a-vis the environment made its way into international legal
discourse decades ago.” It has been enshrined eo nomine and implicitly by means of

allusion to intergenerational equity both in hard law and soft law instruments, such as

' See e.g. S. Humphreys, “Against Future Generations”, European Journal of International Law, 33
(2023), p. 1069; E. Agius, S. Busuttil, “Philosophical Reflections”, in Emmanuel Agius, Salvino Busuttil
(eds), Future Generations and International Law, London, Routledge, 2013, pp. 1-17.

2E. Brown Weiss, “Our rights and obligations to future generations for the environment”, American Jour-
nal of International Law, 83 (1990), pp. 198-207.
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for example the biodiversity regime,’ the Rio Declaration,* the 1972 Stockholm
Declaration,’ or the 2015 Paris Agreement.

The 1972 Declaration of the United Nations Conference on the Human Environment
refers throughout to environmentally protecting, safeguarding, and benefiting future
generations, and to safeguarding ecosystems, among others, for their sake, as can be
seen in its Preamble and articles 1, 2, and 9.

The Paris Agreement, in turn, mentions the principle of intergenerational equity in its
Preamble; whereas the Rio Declaration on Environment and Development talks of
development needs of all generations and intergenerational equity (Principle 3); with the
10 February 1997 Report of the Secretary-General on this Declaration
(E/CN.17/1997/8) also referring to sustainable consumption and production for the
benefit of present and future generations (paragraph 23, on Principle 2), to not depriving
future generations of their capacity to “supply their own needs” by means of current
development activities (paragraph 29), and to coming up with sound production and
consumption patterns so that those who will come can satisfy their aforementioned
needs (paragraph 53, Principle 8).

As to the Convention on Biological Diversity, its Preamble refers to the goal of
conserving and sustainably using biological diversity for the sake of both kinds of
temporal generations, i.e., existing and future ones; while article 2 mentions the
imperative of sustainably using components of biological diversity in ways that do not
lead to a “long-term decline of biological diversity”, so as to not endanger the
possibility of future generations satisfying their needs.

Therefore, it can seem as if the notion of future generations as being protected by
international normative discourses is an uncontroversial, uncontested, and fully

consolidated one, with the reiteration of the reference to it being evidence of this.

3 Convention on Biological Diversity.
*The Rio Declaration on Environment and Development, A/CONF.151/26.

SL.B. Sohn, “The Stockholm Declaration on the Human Environment”, Harvard International Law Jour-
nal, 11 (1973), pp. 423 et seq.
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However, this consideration would lead to ignoring debates and dilemmas of two orders
and different nature.

On the one hand, we find the questioning by authors as Humphreys of whether the
reception of future generations discourses can actually and ultimately be inimical to the
very equity considerations that it pays lip service to. In this regard, it is said that
developed States may take advantage of the inclusion of a vague commitment towards
those who will (may) inhabit our planet in the future in ways that make them
circumvent in certain ways their commitments towards current (and future) societies
that bear the brunt of environmental degradation without having been historically the
most responsible for its causation. This could be the result of a mentality relying on a
collectivized and somewhat vague notion of “we” versus “them” that does not
distinguish between the different needs and responsibilities within each of those
categories, i.e., between the current and future generations.®

Furthermore but relatedly, it is questioned how effectively the discourse can bring
about intra-generational equity changes or rather end up serving parochialism, having
thus no real revolutionary potential when it comes to the status quo of international
environmental affairs. Arguments of this kind question the appropriateness of thinking
in terms of (generational) collectives without distinguishing their components in
manners that draw attention to equal but differentiated responsibilities considerations.
These doubts express extra-legal concerns about reasonableness and legitimacy.

On the other hand, arguments of a different kind question whether the institution of
future generations being understood as normatively protected under international
standards is and can be in conformity with technical legal criteria, such as those
pertaining international legal personality, including subjectivity under (international)
human rights law, considering that the category of future generations is supposed to be

composed of human beings who do not exist at the moment, and yet there have been

6s. Humphreys, op. cit., pp. 1073, 1075; A. Gosseries, “On future generations’ future rights”, Journal of
Political Philosophy, 16 (2008), pp. 446-474; E. Partridge, “Future generations”, in D. Jamieson (ed.), 4
companion to environmental philosophy, Malden, Blackwell, 2001, pp. 378 et seq.
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strong debates about whether beings that exist already but have not been born yet are
protected under that regime.’

In this text, we will defend the idea that the notion of future generations not only is
consistent with personality considerations but also has an important transformative
potential in different ways. This speaks in favor of supporting it, as long as it is
conceived in an appropriate manner. Firstly, referring to future generations in
international legal discourses can have an important effect in our perceptions. This is
possible thanks to the expressive effect that law can have and the drawing of attention to
them, leading to possible awareness and existential(ist) or phenomenological changes
that, coupled with complementary social changes,® can contribute to bringing about a
decrease of problematic practices that can have serious environmental impacts.

Secondly, because of its invocation by different actors and the ensuing (triggered)
interpretation by authorities, outcomes or positions in legal practice may be influenced
by the concept. There are many situations in which this can take place, namely
whenever there is an interaction with legal concepts, in formal settings or beyond,
which include but are not limited to adjudication at the international and domestic
levels. That said, it is noteworthy that judicial and legislative decisions have been and
can be reached on the basis of future generations arguments.’

Its importance notwithstanding, it is worth recalling that adjudication is merely one
of the instances in which legal arguments can be relevant, as the policy approach to

international law exponents observe.'® Even invocation, for instance by activists, can

"See A. Nolan, “The Children are the Future — Or Not? Exploring the Complexities of the Relationship
between the Rights of Children and Future Generations”, EJIL Talk, 2022; J. Dellaux, “Future
Generations”, in G. Erdem Tiirkelli et al. (eds), Encyclopedia of Law and Development, London. Edward
Elgar Publishing, 2021, pp. 94 et seq.

8 A. Sen, “Elements of a Theory of Human Rights”, Philosophy & Public Affairs, 32 (2004), p.345.

? See M. Wewerinke-Singh et al., “In Defence of Future Generations: A Reply to Stephen Humphreys”,
European Journal of International Law, 34 (2023), pp. 658-665; P. Lawrence, “International Law Must
Respond to the Reality of Future Generations: A Reply to Stephen Humphreys”, European Journal of In-
ternational Law, 34 (2023), pp. 677-680; L. Davies, L. Henderson, “Judging without railings: an ethic of
responsible judicial decision-making for future generations”, Legal Ethics, 26 (2023), pp. 25 to 45.

9See H. Lasswell, M. Mcdougal, “Jurisprudence in Policy-Oriented Perspective”, Florida Law Review,
19 (1966), pp. 496-497.
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contribute to mobilize and influence non-state — e.g., corporate, consumer — and State
behavior, as disaggregated analyses can help to consider the role and incentives of its
agents."" It can also sensitize the public, and thus pave the way for social change.

But the positive potential of the concept of future generations is contingent, among
others, on its effectiveness — which is not necessarily to be assessed on the basis of
formal institutional procedures, but also in light of perception and mobilization effects —
and its interpretation, which ought to take into account both intra- and inter-generational
equity considerations, as the 2023 Maastricht Principles on the Human Rights of Future
Generations do when identifying the content of the notion.

Furthermore, it is important to address questions on whether the concept is useful or
even possible in regimes as human rights law considering that we cannot know who will
specifically belong to the group. This is because we cannot manage to know their
specific personal and unique identities. But a careful comparative analysis can illustrate
that this alleged legal technical problem is not absolute and can be circumvented.
Drawing on the experience and practice of the Inter-American Court of Human Rights,
it is possible to assert that the members of the group can become identifiable.
Furthermore, future generations as a center of protected interests does not have to be
identical to other subjects of legal regimes and can perfectly differ from them in some
respects, being innovative and unique when compared to them.

In this text, we will explore why future generations can be protected by international
and domestic legal systems, providing afterwards the case of a specific regime, that of
biodiversity, to exemplify why and how it can be operationalized in a concrete scenario
in ways that lead to the identification of express and implicit demands flowing from the

safeguards of this innovative subject on the bases of systemic considerations.

E. Postner, “International Law and the Disaggregated State”, Florida State University Law Review, 32
(2005), pp. 798-799.
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2. Addressing the objections and promises of the future generations
discourse: addressing continuum and temporal social interdependence

considerations

At the outset, we consider that an argument in support of the convenience or necessity
of coming up with innovative centers of attribution of rights and interests and towards
which responsibility and obligations owed by other subjects can exist is the following:
the traditional scheme of subjects, were it not to include future generations, is not
enough to tackle climate degradation risks in normative terms. The 2023 Maastricht
Principles do well to draw attention to this need of innovation in legal thought and
institutions by mentioning that “[r]ecognizing and ensuring the rights of future
generations demands an evolution of decision-making processes”.'?

This is so because thinking of what the law can regulate only in terms of
relationships with those who already exist at the moment in the legal system can end up
inhibiting potential ways in which the law could require conduct to overcome and tackle
problematic practices the serious effects of which would occur much later on. When it
comes to environmental matters, this can be tragic, considering that the exhaustibility of
resources and the possible irreversibility of serious degradation are possible outcomes
and factors to consider. And those who will succeed us in future generations would
suffer greatly because of our omissions and lack of (legal) imagination and permitted
creativity.

It is pertinent to cite in defense of new subjects as centers of protection the interest
theory of rights. It posits that human rights are rooted in human interests. According to
an explanation provided by Raz, an individual possesses a right to something when it
represents a fundamental interest of sufficient importance, substantial enough to impose
responsibilities on others." Professor Caney articulates a similar theory, suggesting that

we attribute rights to safeguard highly valued interests, such as freedom of conscience,

'2Maastricht Principles on The Human Rights of Future Generations, para. VI of the Preamble.

B See J. Raz, “Human Rights in the Emerging World Order”, Transnational Legal Theory, 1 (2010), pp.
31-47.
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association, and expression.'* The allocation and recognition of rights can be guided by
assessments of what are the most vital interests of agents. Within this framework, we
can conceptualize members of future generations as possessing human rights because
we can conceive of them having interests."

Applying this perspective to the issue under examination, it is possible to contend
that future generations have interests worthy of possible legal protection. For example,
in areas like health, subsistence, and maintaining a reasonable standard of living, to the
extent that all of them would be negatively affected by biodiversity loss and other
environmental harm. These interests can be translated in terms of legal protection as
rights, which in turn can be made robust by the regulation correlative obligations on the
part of current generations to take effective measures to address serious environmental
loss risks. The contribution to that future harm by conduct of actors from current
generations can be seen as a breach of obligations to future generations, as it jeopardizes
the capacity of their members to fully enjoy their fundamental rights.

For the purposes of this study, we consider that, from a temporal perspective, a
“traditional” idea of subjectivity and legal persons under international law is based and
hinges on an idea of contemporaneity. From a Kantian perspective, our intuitions are
embedded in a spatio-temporal framework.'® This explains why some legal actors and
operators think in these terms when interpreting and devising standards. But just as
theoretical ratione loci geographic limits have been overcome by extraterritorial
obligations, other developments can likewise increase the scope of legal reach in

temporal perspectives.

148, Caney, “Global Justice, Rights and Climate Change”, Canadian Journal of Law and Jurisprudence,
XIX (2006), pp. 255-278.

15 See S. Caney, “Justice and Future Generations”, Annual Review of Political Science, 21 (2018), pp.
475-493.

16 J. Ekong, “Space and Time as a Priori Forms of Human Intuition in Kant’s Epistemology”, Interna-
tional Journal of Scientific and Management Research, 5 (2022), p. 34; P. Guyer, “Kant, Immanuel
(1724-1804)”, in Routledge Encyclopedia of Philosophy, Routledge, 2016; D. Smyth, “Infinity and given-
ness: Kant on the intuitive origin of spatial representation”, Canadian Journal of Philosophy, 13 (2014).
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When considered sufficiently, it is possible to note that nothing logically or
intrinsically requires legal standards to have as their only addressees contemporaneous
entities and subjects. Just as it is not required that the law be only concerned with local
matters. As to the latter, developments on extraterritorial responsibility tackle the
serious social problems that would persist if States only had duties towards what befalls
inside their borders, given how harmful conduct can take place or have effects overseas.
Arguing that States should only have territorial duties would be ethically unsustainable
and legally at odds with the object and purpose of regimes such as that of human rights
law, nothing in which prevents extraterritorial developments. Conversely, it rather
promotes and has the foundations for extraterritorial duties.

In turn, as to the temporal dimension, the introduction in legal language of the idea of
future generations as being one subject towards which obligations of actors from current
generations, and that they are worthy of protection and can have legal entitlements, is
both a reaction to the deficits of thinking only “parochially” — either in temporal or
geographical terms — and an innovation capable of making us think outside of the box of
previous parameters and paradigms, demanding action that would otherwise not be
normatively required, at least to the same extent.

When existing terms and language are insufficient to properly described a new or
newly perceived reality, they can be enriched with the introduction of innovative
terminological and conceptual conventions that are generated to properly carry out
meaningful exchanges concerning new realities. Or rather, in this case, preexisting

7

realities that had not been fully or in any way acknowledged before,'” such as the

responsibility current entities ought to have in light of the future impact of their actions

7. Skybina, “English Across Cultures: Adapting to New Realities”, Ilha do Desterro: A Journal of
English Language, Literatures in English and Cultural Studies, 50 (2006), pp. 128-129; R. Ortiz Colina,
English Neologisms in Modern Times, Universidad del Pais Vasco, 2021, p. 4 (“the study of neologisms
is of particular interest because they reflect the language that speakers use to talk about new realities and
situations”); D. Clayton, “Attitudes to language change and variation”, in M. Giovanelli, D Clayton (eds),
Knowing About Language: Linguistics and the secondary English classroom, New York, Routledge,
2016, Ch. 6; S. Lamalle, P. Stoett, Representations and Rights of the Environment, Cambridge,
Cambridge University Press, 2023, pp. 22 et seq.; P.D. Paton, “International Law as a Language for
International Relations: Legal Reform and the United Nations”, in E. Fawcett, H. Newcombe (eds),
United Nations Reform, Ontario, Science for Peace, 1996, Ch. 19.
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on those who will succeed us. This can certainly happen with legal vocabulary when it
is seen as unsatisfactory or insufficient. Just as Camus defended the idea that in the face
of absurd realities we can create meaning,'® when facing the dire and looming scenario
of (future) environmental catastrophe(s) that norms not paying attention to the needs of
future generations would fail to fully and properly tackle, we can create and come up
with new conceptual legal constructs that are more meaningful and adequate.

In a nutshell, it can be the case that to prevent the full extent of environmental
degradation it can be useful to come up with a new subject understood as a center of
protected interests with correlative duties that transcends relational contemporaneity
frameworks. It can draw (normative and social) attention to how some harm may not be
perceivable in a short- or even long-term by current generations, and may only be
evidenced — and suffered, no less — by those who we may not know synchronically,
while informing about the necessity of preventing it.

Failing to accommodate requirements to address such impacts that our actions may
cause is shortsighted and — to borrow from the language surrounding the future
generations discourse — inequitable, or contrary to “the principle of intergenerational
equity”." Additionally, some environmental goals would likely be achievable only in a
temporary and unsustainable manner, given their transitory character, if the demands
ensuing from the recognition of the rights of future generations are not incorporated in
lex lata. Environmental legal achievements will thus be of a Pyrrhic victory sort.

It is important to clarify that we have been referring to “future” generations in one of
the two ways in which it can be understood: as the category encompassing individuals
who do not exist yet and who, absent a catastrophe, will come — i.e., “those yet to be
born” and conceived. This is what we have been writing to, rather than about the

children that have been born already and will eventually generationally take the place of

8 G. Kovacs, “The Search for Meaning in Albert Camus”, Ultimate Reality and Meaning, 10 (1987), pp.
125-127, 130, 132-134.

' Committee on the Rights of the Child, General Comment No. 26, On children’s rights and the environ-
ment, with a special focus on climate change, 22 August 2023, para. 11; Maastricht Principles on The Hu-
man Rights of Future Generations, 2023, Principles 2.1.b and 24.d; P. Lawrence, op. cit., pp. 670-671.
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their elders, considering that they exist already when the law is analyzed from an
intertemporal perspective.*

In a nutshell, at the very least, some of the objectives of environmental discourse will
ultimately be curtailed and compromised in a sustainable and enduring fashion if we
only require conduct for the benefit of the interests of those who already exist
ontologically. Conversely, integrating future generations is promising for a variety of
reasons. Among others, such an inclusion into the content of principles and standards
can lead to the consolidation and creation of concrete and specific measures that ought
to be taken by legal subjects that exist now, either ontologically and legally, as is the
case with human beings, or only the latter, as happens with corporations and States.

This terminology is not gratuitous: future generations can be subjects of
contemporary law for all the purposes of its intertemporal application. They are to be no
less subjects than others. But ontologically speaking there will be a difference between
these two kinds. Law as an artifice and construct can certainly come up with the
protection of entitlements of beings who do not exist physically but merely normatively.
It can recognize them in legal terms, which in turn can have an impact on perceptions
and attitudes of members of society towards what they must do and who they culturally
interact with.

It must certainly be considered that legal reform can shape our world by determining
what is seen as officially permitted and forbidden, among others. This, in turn, can be
one of the factors that shape attitudes and perceptions, influencing our perception of
what is real from a phenomenological perspective.”! Corporations, after all, are legal

constructs,” but are seen as existing and participating in society.

2 See A. Nolan, op. cit.

1 See, in conjunction, O. Hathaway, S. Shapiro, The Internationalists: How a Radical Plan to Outlaw
War Remade the World, Simon & Schuster, 2017; J. Malpas, Heidegger’s Topology: Being, Place,
World, Bradford Books, 2008, pp. 53-55, 90, 343.

2 P. Stehr, “A Match Made in Law? On Corporations and Their Uncomfortable Fit with Democracy”,
Blog of the American Philosophical Association, 2021.
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Considering that culture is created by and shapes the dynamics of groups and their
members, and that law can both interact with and be part of culture,” the inclusion of
the notion of future generations as being among those entities towards whom conduct
and respect are owed can shape the perception of ontologically-existing individuals in
terms of our commitments as moral agents. Law can have an expressive dimension of
effects shaping our perceptions.*

Philosophically, from the perspective of phenomenology it can been argued that our
choices are at least partly conditioned by our identities, including both those that we
(“authentically”) consciously adopt and those that we are imbued with without being
aware of or having made a choice to embrace.” The future generations discourse in soft
and hard law, thanks to the efforts of those in the peripheries and elsewhere who have
made an effort appropriating the language of the international legal discourse to enrich
its vocabulary with its inclusion,*® can therefore become part of the prevalent language —
with law being one*” — in which human beings end up thinking and thus shape their
reality and the choices and commitments they perceive as being at their disposal.

While it is already mentioned in some instruments and statements, the more
widespread its use and its invocation are, the greater its impact can be in the
construction of interpretations and perceptions of what is legally feasible and required
and socially owed and laudable. There is a lingering technical question as to the
sufficiency of the future generations’ needs of legal protection being enshrined in a
handful of instruments, though. Can it still be relevant, or even aspire to become part

customary law? Is it meaningless if it fails to do so? The answers are, in our opinion, the

2 On these issues, see J. Fraser, B. Mcgonigle Leyh, “Intersections of law and culture at the International
Criminal Court: Introduction”, in J. Fraser, B. Mcgonigle Leyh (eds), Intersections of Law and Culture at
the International Criminal Court, Northampton, Edward Elgar Publishing, 2020, pp. 1-10.

2 C. Sunstein, “On the Expressive Function of Law”, University of Pennsylvania Law Review, 144
(1996), pp. 2020-2023.

28, Campbell, The early Heidegger’s philosophy of life: facticity, being, and language, Fordham Univer-
sity Press, 2012, pp. 29-31, 36, 40; J. Malpas, op. cit.

% A. Becker Lorca, Mestizo International Law, Cambridge, Cambridge University Press, 2014, pp. 8, 107,
114, 203.

27]. Klabbers, International Law, Cambridge, Cambridge University Press, 2021, pp. 18, 346-347.
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following: yes, it can still be of tremendous importance; and no, it is by no means
irrelevant even under that scenario.

The institution of the protection of future generations has the potential of becoming
(or being seen as already) a general principle, both international in origin due to the
instruments acknowledging it, and in foro domestico considering the emerging Global
South trend of its use and invocation. This source permits to overcome general and
uniform practice and potential objection hurdles that can come from States attaching
excessive importance to some production and consumption patterns — in a selfish and
self-defeating way in the long and even short-term, let us admit, both from a humanity
and non-anthropocentric point of view. As to the instruments enshrining their
protection, those belonging to soft law can still have the potential to change and
influence motivation and conduct;?® as can treaty law and general principles of law,
needless to say.

The experience of some indigenous communities may support our arguments. In this
regard, it has been said that some of them perceive themselves and their members as
being situated in a plane of interaction with others who came and will come afterwards,
in a sort of temporal continuum; and that this perception leads them to identify
responsibilities towards others in an asynchronous relationship, among others as
wardens of ecosystems and resources that others are as entitled to interact with.”

Such attitudes and beliefs are, furthermore, consistent and in line with the idea
according to which acts taking place in society are interdependent and mutually

influential. Even an act performed absentmindedly and seen as not serious in itself may

2#F. Ippolito, F. Seatzu, “Le passage de la soft law a la hard law pour la gestion et la régulation internatio-
nale des pesticides: une étape nécessaire ou inutile?”’, Revue internationale de droit économique, 4
(2022), pp. 21-37; A. Remiro Brotons et al., Derecho Internacional, Valencia, Tirant Lo Blanch, 2007, p.
339; P. Birnie et al., International Law & the Environment, Oxford, Oxford University Press, 2009,
pp-19-21, 32-37.

M. Wewerinke-Singh et al., op. cit., pp. 653-656; C.M. Doyle, Indigenous Peoples, Title to Territory
and Resources, New York, Routledge, 2014, pp. 22 et seq.
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be problematic in terms of contribution to harm or as enabling or maximizing the
problematic effects of related egregious conduct that it enables of legitimizes.*

Concerning conduct performed by ontologically and currently existing individuals
having a future impact, the temporal distance does not make interdependence any less
acute, as indicated in the 2023 Maastricht Principles under its fifth principle on
Universality and Indivisibility of Human Rights. The fact that they will not
synchronically coexist with those who will (may) come does not render the influence of
conduct or the suffering of the effects by others in the future any less acute or relevant.

As the 2023 Maastricht Principles recall in the fifth section of its Preamble,
“[d]ecisions being taken by those currently living can affect the lives and rights of those
born years, decades, or many centuries in the future”, given the “unbroken continuum”
of human life (Preamble, III) and the impact that our conduct (by means of both actions
and omissions) can have on the environment. In turn, the Committee on the Rights of
the Child has pointed out concerning this that “[t]he effects of environmental
contaminants may even persist in future generations”.”!

A fundamental concept that helps to address these issues is that of intergenerational
equity, which is therefore worth considering in this regard. Under the formula
articulated by Brown Weiss, it asserts that present generations are under an obligation to
leave the Earth in a state no worse than they inherited it.** This ensures that future
generations have fair and equitable access to its resources. This notion bears similarities
to the concept of sustainable development, and they share common objectives.

From this overarching idea of intergenerational equity, Brown Weiss derives
essential principles: comparable options, demanding the preservation of diversity within

the natural and cultural resource base; comparable quality, mandating that we maintain

30Gee H. Hurd, “The Morality of Judicial Disobedience”, Penn Law Journal, XXIX (1993), pp. 22-23; G.
Overland, “Dividing Harm” Journal of Moral Philosophy, 8 (2011), pp. 547-566.

3! Maastricht Principles on The Human Rights of Future Generations, Preamble, para. V; Committee on
the Rights of the Child, General Comment No. 26, On children’s rights and the environment, with a spe-
cial focus on climate change, 22 August 2023, para. 24.

32E. Brown Weiss, “In Fairness To Future Generations and Sustainable Development”, American Univer-
sity International Law Review, 8 (1992), pp. 19-26.
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the planet’s condition at least as good as we found it; and comparable access,
necessitating fair access to the utilization and benefits of the Earth’s resources.*

The 2023 Maastricht Principles speak of intergenerational equity as referring to
“responsibility for foreseeable environment-related threats arising as a result of [...]
actions or omissions now, the full implications of which may not manifest for years or
even decades” (paragraph 11, under the heading “Intergenerational equity and future
generations”).

The principle of intergenerational equity supports the notion that current generations
can have obligations toward the human rights of future generations; and helps to
articulate more clearly how they ought to be performed. For example, it could be argued
that the requirements of intergenerational equity compel us to take action to prevent or
reduce damage from biodiversity loss and to assist countries when adapting to its
effects.

Principles of human rights law and intergenerational equity are closely linked — so
much so that the latter can be seen as part of the former —, and human rights law ought
to be interpreted to make space for the rights of future generations.** Acknowledging
rights’ interconnectedness, which is related to interdependence considerations,
underscores the importance of addressing the pressing environmental issues of our time
while also ensuring that present generations have the means to meet their essential
needs.

In addition to their potential expressive effects and their impact on our perceptions
due to internalization dynamics, which in turn can influence our conduct and attitudes,
the inclusion of the protection of future generations can also have important concrete
legal implications. It is important to reiterate that law can be creative when it comes to
which entities are considered as their subjects, including and creating some that do not
exist physically or that have not existed normatively prior to the legal performative

establishment of new subjects.

3 Ibid.
 Ibid.
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Accordingly, just as rivers and ecosystems have been deemed as subjects of law by
judicial or parliamentary decisions in States as Colombia — whose Courts took into
account future generations when declaring the Atrato river and the Amazon as subjects
of legal protection®” — and New Zealand — regarding the Whanganui river*® —; future
generations can be constituted as legal subjects by normative systems, the international
one included.

Their features can thus be unique and not consonant with essential traits that some
other addressees of legal systems have. A subject is after all an addressee of the law.?’
This indicates that it is possible to circumvent the hesitation that some authors have
expressed may exist towards granting entitlements to individuals from a collective who,
however, do not physically exist yet.”® Firstly, group rights have been recognized under
the jurisprudence of bodies as the Inter-American Court of Human Rights. This has
been the case of indigenous communities, for instance.*

Secondly, while there are debates as to the unborn in the regime of the rights of
children,® it is possible for lawmakers to determine that future generations will be
rights-holders without this prejudging for or against the former, being them a different
kind of entity. But can a group whose members do not physically or ontologically exist
vet and whose specific contours and members we will ignore, be the addressee of the

law, which as we mentioned is what a subject is? The answer is an affirmative one.

33 See: Constitutional Court of Colombia, Judgment T-622/16, 10 November 2016, pp. 43-46, 49, 69-73,
79, 138, 141-143, 156, 161; Supreme Court of Colombia, Judgment STC4360-2018, 04 April 2018, pp.
21, 33-37, 45; M. Wewerinke-Singh et al., op. cit., pp. 658-659; P. Lawrence, op. cit., p. 678.

3% Constitutional Court of Colombia, Judgment T-622/16, 10 November 2016, p. 46; 41 (1993) 224 SCRA
792; M. Niehaus, K. Davies, “Voices for the voiceless: climate protection from the streets to the courts”,
Journal of Human Rights and the Environment, 12 (2021), pp. 241-245, 247-248.

7 See A. Clapham, Human Rights Obligations of Non-State Actors, Oxford, Oxford University Press,
2016, pp. 71, 272; N. Carrillo-Santarelli, Direct International Human Rights Obligations of Non-State
Actors: A Legal and Ethical Necessity, Wolf Legal Publishers, 2017, pp. 12-13, 236-239.

3% A. Nolan, op. cit.

¥ Inter-American Court of Human Rights, Case of the Mayagna (Sumo) Awas Tingni Community v.
Nicaragua, Judgment, 31 August 2001, paras. 148-149.

4 A Nolan, op. cit.
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This is so because borrowing from human rights case-law precedents on who is
entitled to reparations and measures of protection, we can say that the members of
future generations can be identifiable’' in terms of including all those human beings
who will live in the future, compounded by the fact that we are not insisting on
individualized but group rights.

It could be further argued that it makes no difference that the identities of these
future individuals are unknown or subject to change. This is because rights derive from
the fact of our humanity, and “the indeterminacy of the identity of true individuals does
not provide any grounds for denying that they will have human rights”.**

Therefore, there is no impediment to having legal obligations that present
generations have not to act in ways that will adversely affect the interests of future
generations, even if we do not know the personal identities of their members. This is
because we can be certain that individuals will exist in the future. They can thus be
identifiable as future human beings. Adopting an interest theory account of human
rights, it is reasonable to assert that future generations can be protected in human rights
terms, and that correlatively current generations can be said to have corresponding
duties to uphold and respect those rights.

A possible argument against the notion that future generations can have human rights
protection worth exploring is the “non-identity problem”, as articulated by Derek
Parfit.*® According to this perspective, our actions today not only determine the
circumstances that will exist in the future but also the specific identities of the people

who will come into existence.* Therefore, we would allegedly not be in a position to

' MLE. Franco Martin Del Campo, Z.A. Fajardo Morales, Las victimas ante la Corte Interamericana de
Derechos Humanos: Evolucion y tipologias, México, Universidad Nacional Autébnoma de México, 2021,
pp. 27, 29, 35; Inter-American Court of Human Rights, Cuadernillo de jurisprudencia n° 31: medidas
provisionales emblemdticas de la Corte IDH, (2020), p. 41.

#2See J. David Ohlin, “Is the Concept of the Person Necessary for Human Rights?”, in F. Johns (ed.), In-
ternational Legal Personality, London, Routledge, 2010, pp. 42 et seq.

43 See D. Parfit, Reasons and Persons, New York, Oxford University Press, 1986; J.D. Velleman, “The
Identity Problem”, Philosophy & Public Affairs, 36 (2008), pp. 221 et seq.

* See D. Parfit, “Future Generations: Further Problems”, Philosophy & Public Affairs, 11 (1982), pp.
113-172.
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claim that our actions will negatively affect any future individuals because, had we
acted differently, those individuals would not have come into existence.

According to these arguments, some could say that future generations would
allegedly not possess rights, and current generations cannot be said to have
corresponding obligations toward future generations. But this sort of objection is a
distraction: there is no correlation between different premises. It is one thing to claim
that future generations will be descended from existing ones, and another to say that the
latter inflicted harm on the environment likewise harming their future descendants —
which is not a hypothetical —, leaving for them an atmosphere in which their essential
needs cannot be adequately satisfied.

Moreover, it is neither legally-technically nor theoretically precluded to constitute a
subject representing legally protected interests on behalf of those who do not exist yet.
This is so because, just as the law may give non-anthropomorphic entities such as rivers
— e.g., the Atrato in Colombia — and ecosystems — such as the Amazon* — protection
without this meaning that they are endowed with conscience and human-like features,
those humans who will/may come in the future may be likewise be constituted as a
center of protected interests, for the sake of whom protection guarantees and correlated
obligations of others will be established.

This can be done without requiring them to be endowed with the capacity or
unmediated jus standi to make claims on their own behalf. Law, we insist, can
accommodate creativity for the sake of furthering worthy and necessary goals. This is
where the figure of representatives put forward in doctrine and the 2023 Maastricht
Principles comes into play. Their entitlement to bring claims on behalf of future
generations* is but one of the possible mechanisms that law can come up with in order
to operationalize the new institution or figure, the importance of which is thus

paramount. In Principle 22, it is well indicated that representation must be “diverse”,

45 Constitutional Court of Colombia, Judgment T-622/16, pp. 43-46, 49, 69-73, 79, 138, 141-143, 156,
161; Supreme Court of Colombia, Judgment STC4360-2018, 04 April 2018, pp. 21, 33-37, 45.

46

See Maastricht Principles on The Human Rights of Future Generations, Principles 20.C.xi, 22, 23, 24.j,
30, 33, 34, 36; P. Lawrence, op. cit., pp. 677-678.
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and include disadvantaged groups. This is necessary to hear multiple voices and counter
trends of exclusion.

But while doctrine has (rightly) insisted on the representation of future generations as
necessarily including the participation of indigenous groups, some of which have a
continuum and coexistence perception when it comes to generations, along with
peasants and persons living in rural areas or children — whom the UN Committee on the
Rights of the Child heard when preparing its General Comment No. 26 on “children’s

” 4. 50 as to make

rights and the environment, with a special focus on climate change
sure that their voices are heard, their participation should be understood as necessary but
neither exhaustive nor sufficient, in our opinion.

Societies have multiple voices and opinions, plural as they always are no matter how
some try to ignore this, and there are disagreements even within the aforementioned
groups. Thus, while those inclusions are necessary, we repeat, representatives of future
generations (who will have diversity beyond them) should not be understood to be
limited to them. Even if for the mere fact that future generations, when they come and
are no longer future but actual, will be likewise plural, and thus will not be truly and
fully represented if only some voices and opinions are heard. That would be a sort of
misrepresentation. As Joseph Weiler has argued, representativeness requires truly
listening to different voices, necessarily including but not /imited to those which have
been traditionally silenced or ignored.**

Representation, it must be emphatically added, is moreover not the only institution
that can help to materialize the protection of future generations. It is necessary and
useful to permit claims being brought forth by representatives that challenge the failures

of actors from present generations to honor obligations that could otherwise go

47 Committee on the Rights of the Child, General Comment No. 26, On children’s rights and the
environment, with a special focus on climate change, 22 August 2023, para. 11; F. Ippolito, “Struggling
with Climate Change: Environmental Rights as Children’s Rights and the Potential of the UN Convention
of the Rights of the Child”, German Yearbook of International Law, 63 (2020), pp. 511 et seq.

4 See N. Carrillo-Santarelli, “Apuntes del profesor Joseph Weiler sobre realismo juridico y judicial”,
Agquiescencia, (2019); J.H.H. Weiler, “The political and legal culture of European integration: An ex-
ploratory essay”, International Journal of Constitutional Law, 9 (2011), pp. 3 et seq.
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unchecked. But compliance with obligations by the duty-bearers is and should not be
made dependent on the activation of remedies by representatives.

It is also important to emphasize that the very creation of the figure of future
generations will generate not only expressive but also concrete institutional legal
implications. They is, firstly, a necessary identification of guarantees worthy of respect
and of correlated measures of protection and obligations. Just authors as Knox have said
that the exercise of fundamental rights should not be made dependent on the satisfaction
of obligations by the rights-holders,*” we can say that obligations do not have to depend
on the identification of an ontologically- and synchronically-existing entity towards
whom they are owed.

The legal creation of a subject — in response to non-legal normativity demands —
permits the obligations to stand. And this can an important way by means of which
identifying measures that are legally required to prevent further environmental
degradation. The recognition of entitlements permits to create specific duties with an
ascertainable content, as can be evinced in the 2023 Maastricht Principles on the Human
Rights of Future Generations; and to identify concretely owed conduct.

In this regard, it is worth mentioning that in the Oroya case the Inter-American Court
of Human Rights identified specific requirements and implications. It said that the
precautionary principle and intergenerational equity require protecting future
generations — with a reinforced protection of children — and their development and
environmental rights; that States must consider the short, mid, and long-term
implications of their or authorized projects; and that States have a duty to respect and
ensure a right to a healthy environment, which has a collective dimension, which
protects future generations, with that dimension generating duties and responsibilities

even if present generations are not harmed, one can infer.”

4 See I.H. Knox, “Horizontal Human Rights Law”, American Journal of International Law, 102 (2008),
pp- 2, 5,7, 13-14, 16, 35.

* Inter-American Court of Human Rights, Case Inhabitants of La Oroya vs. Peru, Judgment, 27 Novem-
ber 2023, paras. 128-129, 141, 177, 243.
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Likewise, in the 2023 Maastricht Principles there are specific and concrete
operationalizations of what it means to behave responsibly towards future generations.
The following ones are included. Not discriminating them, for example, which includes
requirements of not wasting, destroying, or using essential resources unsustainably
(Principle 6); restricting activities that will result in the undermining of their rights —
including those with environmental dimensions and correlation — and rectifying existing
practices so as to not overburden them (Principle 7); remedying conduct contrary to the
respect owed to future generations (Principle 13) by repairing and providing redress
(section 30), which interestingly can have important repercussions by calling for the
cessation of ongoing exploitative practices, reversing projects — in some sort of
restitutio, we propose-; calling for the implementation of public policies in terms of
satisfaction;’! and else.

Furthermore, States are required to participate in international organizations they are
members of, negotiate instruments, and interpret their commitments — including
economic ones — in ways that are consistent with the rights of future generations
(Principle 13, 14, and 24.¢).

Anticipating possible challenges and rebuttals that question the propriety of imposing
obligations to currently existing entities towards situations or subjects that do not
ontologically exist yet, we advance the argument that this possibility is by no means
foreign to international environmental law.

The Principle of Precaution, found amongst others in Principle 15 of the 1992 Rio
Declaration on Environment and Development, makes it clear that such a line of
argument ought not to be invoked as a “reason” to postpone “measures to prevent
environmental degradation” — which can have an undeniable impact on the rights of
future generations to be even capable of fully enjoying and exercising human rights, we

might add. In this sense, Principle 9 of the 2023 Maastricht Principles pertinently speaks

*'M.C. Londofio Lazaro, M. Hurtado, “Las garantias de no repeticion en la practica judicial interamerica-
na y su potencial impacto en la creacion del derecho nacional”, Boletin mexicano de derecho comparado,
50 (2017); Inter-American Commission on Human Rights, Public Policy with a Human Rights Approach,
OAS/Ser.L/V/I, Doc. 191, 15 September 2018, paras. 178, 184, 197, 203, 213, 232.
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of prevention and precaution, and of how the burden of proof is greater as “the scale,
scope, and irremediability of threats to rights of future generations increases”.

There is a pending issue, though. It has to do with whether the consolidation of rights
and obligations towards future generations can entail problematic developments or
attitudes of actors from current generations, who could take advantage of the
“collectivization” of generations in terms of the one currently existing as different from
future ones in ways that makes all members of the current one wholly and
indistinguishably and indistinctly responsible for the sake of future ones without
distinctions in terms of duties.

This can endanger the implementation of common but differentiated responsibilities
and perspectives of environmental law in ways that end up weakening duties — such as
technical transfers, among others — that the so-called economically developed states
have towards those developing ones that, without having contributed comparatively
much to environmental degradation, suffer it, and may even bear the brunt of it in
disproportionate ways. Furthermore, such an understanding would be inimical to intra-
generational equity.

In the end, this eventual approach to the rights of future generations could end up
serving chauvinistic conduct and selfish nationalistic or “parochial” interests, as
Humphreys has persuasively argued.” Even those who disagree with the idea that these
interpretative positions are inevitable consequences of the institution of future
generations concede that they are a risk.” Therefore, safeguards have to be put in place
to prevent such an instrumentalization of the figure that ends up defeating the logic and
principles of environmental law.

Fortunately, this can be done in several ways, among others by means of inserting
the requirements and reference to both intra- and inter-generational equity into the very

content of the rights of and duties towards future generations, which can counter

2See S. Humphreys, op. cit., pp. 1068, 1086.

33 See M. Wewerinke-Singh et al., op. cit., pp. 652, 658, 662; T. Mulgan, Future people: A Moderate
Consequentialist Account of our Obligations to Future Generations, Oxford, Clarendon Press, 2006, pp.
45 et seq.
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manipulation tendencies as those described above. In this sense, it must be recalled that
duties towards current and future generations are not to be seen as antithetical or
opposed.

While balancing considerations will likely be required in some situations, both equity
considerations are to be seen as complementary elements of the regime and understood
in light of the principle of systemic integration, countering fragmentation tendencies.*
This was spelt out clearly by the UN Committee on the Rights of the Child when it
discussed how:

The Committee recognizes the principle of intergenerational equity and the interests of
future generations [...] While the rights of children who are present on Earth require
immediate urgent attention, the children constantly arriving are also entitled to the
realization of their human rights to the maximum extent. Beyond their immediate
obligations under the Convention with regard to the environment, States bear the
responsibility for foreseeable environment-related threats arising as a result of their
acts or omissions now, the full implications of which may not manifest for years or even
decades® (emphasis added).

The necessity of complementing intergenerational and intragenerational equity and
solidarity has also been recognized in non-legal discussions, such as theological ones, as
in the papal encyclical entitled Laudato Si’.*®

Furthermore, to counter the risks of distorting intergenerational rights, it is also
important to insist on the extraterritorial dimension of environmental responsibilities,
which sheds light on the responsibilities of States and national communities towards

those beyond their borders, as the Inter-American Court of Human Rights did in its

> Maastricht Principles on The Human Rights of Future Generations, Preamble (point X), and Principles
2.1, 17, 24.d; M. Wewerinke-Singh ef al., op. cit., pp. 661, 667; P. Lawrence, op. cit., pp. 669, 670-676,
678-679, 681; article 31 of the Vienna Convention on the Law of Treaties; B. Lewis, “Human rights du-
ties towards future generations and the potential for achieving climate justice”, Netherlands Quarterly of
Human Rights, 34 (2016), pp. 206 ef seq.

3> Committee on the Rights of the Child, General Comment No. 26, On children’s rights and the environ-
ment, with a special focus on climate change, 22 August 2023, para. 11; A. Nolan, op. cit.

% R. McElroy, “Cardinal McElroy: Catholic Universities should lead on climate action”, National

Catholic Reporter, 17 January 2024.
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advisory opinion OC-23/17.>" Extraterritorial considerations in environmental human
rights law matters must be recognized as having become an ingrained part of the
necessary interpretation of the content of human rights principles and institutions, those
of future generations included.

In this sense, the Maastricht Principles adopted in 2023 refer to extraterritoriality
(Principle 24), common but differentiated responsibilities and capabilities over
environmental matters and future generations issues (Principles 20.ix and 24.d),
intergenerational equity (Principle 2.1.b), and equity in the adoption of measures for the
purpose of creating “an international enabling environment conducive to protecting the
rights of present and future generations [...] in accordance with equity, and the common
but differentiated responsibilities and respective capabilities of States” (Principle 24.d,
emphasis added).

Needless to say, the recognition of equity does not solve all dilemmas, and in fact
sheds light on how balancing between the rights of present and future generations will
be sometimes unavoidable, as has been commented in doctrine.’® But it still is a
necessary bulwark against the erosion of necessary distinctions in the specific
responsibilities that States have and against the manipulative instrumentalization of
future generations’ rights to serve the interests of privileged societies.”® Let us further
explain how extraterritorial human rights and environmental obligations shed light on
the possibility of normatively protecting the interests and rights of future generations.

Extending the obligations that states have under international human rights law to
future generations is indeed a complex and challenging endeavor, reason why it is

convenient to look at examples that can provide inspiration, such as the efforts to define

37 Inter-American Court of Human Rights, Advisory Opinion OC-23/17, The Environment and Human
Rights, 15 November 2017, paras. 89, 95-103.

¥See P. Lawrence, op. cit., p. 681.

¥ See S. Humphreys, op. cit., pp. 1065, 1068, 1074, 1087-1088, 1091; L. Lopez Zamora, “The Recogni-
tion of the Rights of Nature in Latin America — The Lost Linkage with the Rights of Future Generations”,
in H. Ruiz Fabri ef al. (eds), Representing the Absent, Baden Baden, Nomos, 2023, pp. 463-496; F. Ip-
polito, Children’s Environmental Rights Under International and EU Law: The Changing Face of Fun-
damental Rights in Pursuit of Ecocentrism, The Hague, TMC Asser Press, 2022.
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extraterritorial human rights obligations. The Human Rights Committee (HRC), through
its landmark General Comment No. 31 regarding the nature of legal obligations under
the International Covenant on Civil and Political Rights (ICCPR), has provided some
clarity. It states that a person ‘subject to the jurisdiction’ of a state includes any
individual within the power or control of that state, even if they are outside its territory.

This ‘power or control’ criterion has been used to expand the scope of the ICCPR in
cases where a state is responsible for violations of human rights even when individuals
are located beyond the state’s borders. But the underlying logic in this rationale
illustrates why States might have obligations towards others with which they do not
have a close and direct contact. In our opinion, nothing indicates that this criterion is to
be limited to geographical considerations.

Therefore, in addition to being relevant in situations such as those involving ratione
loci considerations, the justification can shed light on inter-generational responsibilities.
Legal scholars such as Boyle have argued that human rights law, which specifies that
states owe obligations to individuals “subject to their jurisdiction”, could be interpreted
to allow for obligations to be extended to individuals impacted by a State’s exercise of
legal authority — and State power, we might add —, even if they are future generations.®

This interpretation suggests that states have a responsibility to avoid causing harm to
future generations resulting from their conduct or policies, particularly when they have
the power or control to do so. While these legal interpretations provide a basis for
considering obligations to future generations, it is important to note that addressing
these complex issues requires careful deliberation. The application of human rights law
to future generations remains a subject of ongoing debate and exploration within the
legal and environmental communities.

Professor Boyle’s perspective on the human rights consequences of transboundary

environmental harm presents a compelling argument for reshaping how we establish

% See A. Boyle, “Human rights or environmental rights? A reassessment”, Fordham Environmental Law
Review, 18 (2006), pp. 471 et seq.
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jurisdiction and responsibility. He suggests that instead of solely relying on territorial
control, emphasis should be placed on the authority over the affected individuals.®'

According to Boyle, if a state has the means to effectively prevent or mitigate
transboundary harm to human rights, it should not be exempt from its duty to do so just
because the harm occurs beyond its borders.®* In this view, the principle of non-
discrimination in human rights plays a central role. Boyle contends that a polluting state
should treat extraterritorial environmental nuisances no differently than domestic ones.®
This approach underscores the importance of upholding human rights for all, regardless
of their geographical location.

In our opinion, temporal positioning should not be a factor leading to the exclusion
of protection either. It is important to strive to ensure that the impacts of environmental
harm are addressed equitably, without bias based on where the harm originates or
manifests, and so in accordance with the universality human rights,* emphasizing the
interconnectedness of environmental protection and the well-being of all individuals,
irrespective of national borders.

The argument for future generations, rooted in the idea that states should prevent
harm when they have the means to do so, and to avoid causing the harm that they have
the capacity to generate, stands as a compelling concept. It underscores that human
rights protection should not be contingent on when a victim is born. If we accept that
states can significantly affect the well-being of future generations through their present-
day actions, a corresponding obligation to safeguard those generations can be defended.
And the law can perfectly accommodate that protection, as we have argued,
transforming the law and making it overcome protection limits contrary to ethical

considerations that an alternative position would have. Acknowledging the rights of

S Ibid., pp. 473 et seq.
52 Ibid.
8 Ibid.

$N. Carrillo-Santarelli, Direct International Human Rights Obligations of Non-State Actors: A Legal and
Ethical Necessity, op. cit., pp. 5, 20, 34-35.
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future generations and assigning responsibilities to protect and respect generations is a

plausible approach.®

3. Future generations in the biodiversity convention and the Kunming-

Montreal global biodiversity framework (GBF): a case study

There is a growing consensus according to which the loss of biodiversity has significant
impacts on the environment and directly threatens the enjoyment of human rights.
Given the link between biodiversity and human rights, a human rights-based approach
can serve as one of the guiding principles for international efforts aimed at addressing
biodiversity loss, playing a pivotal role in shaping state responses.

This approach underscores the interconnectedness between the health of our natural
ecosystems and the well-being of individuals and communities. It emphasizes that the
protection of biodiversity is not only an ecological imperative but also a fundamental
component of ensuring that the rights to a clean and healthy environment, food, water,
and various other human rights are upheld.®” It calls for a holistic perspective that
recognizes the interdependence of environmental conservation and human rights
protection and underscores the importance of integrating human rights considerations
into policies and actions aimed at preserving biodiversity.

One of the significant advantages of adopting a human rights-based approach to
biodiversity lies in its focus on those who are or would be most affected by biodiversity
losses, providing them with a platform and the means to articulate their concerns and
claims. Among those particularly vulnerable to the consequences of biodiversity losses,
one can identify (the members of) future generations. It is now well-established that

biodiversity losses will continue to yield substantial environmental, economic, and

%5 See D. Bell, “Does anthropogenic climate change violate human rights?”, in S. Vanderheiden (ed.),
Environmental Rights, London, Routledge, 2012, pp. 26 et seq.; P. Lawrence, op. cit., pp. 670-672, 674-
675, 681.

% See B.J. Cardinale et al., “Biodiversity loss and its impact on humanity”, Nature, 486 (2012), pp. 59-67.

7B. Preston, “The right to a clean, healthy and sustainable environment: how to make it operational and
effective”, Journal of Energy & Natural Resources Law, 1 (2023), pp. 2 et seq.
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social impacts for generations to come, even if efforts to curb these losses were to begin
today.

Consequently, members of future generations are at risk of experiencing the
repercussions of actions taken or not taken by current generations. These repercussions
have profound implications for the ability of future generations to exercise various
fundamental human rights. These include the right to health, food, water, self-
determination, security, and even the most fundamental right of all — the right to life
itself, which is a precondition or prerequisite for the enjoyment of others.®

The link between biodiversity conservation and human rights underscores that the
decisions and actions we take today can directly impact the quality of life and the
enjoyment of rights by those who will inherit the planet in the years to come. Therefore,
adopting a human rights-based approach to biodiversity not only focuses on current
generations but also acknowledges intergenerational equity and shared responsibility in
preserving the environment and protecting the rights of future generations. In other
words, addressing biodiversity conservation is inextricably linked to recognizing and
addressing human rights consequences for future generations.

The issue of how to allocate the costs and benefits of biodiversity conservation
measures is already a complex one and becomes even more challenging when the rights
of future generations are taken into account, necessitating both inter and intra-
generational equity, as we argued for in our previous section, in which we also defended
the idea that the reception of the future generations framework can contribute to
identifying specific measures that are needed to protect the rights of future generations.
In the case of the biodiversity regime, despite some of its main goals being slowing
down the process of biodiversity losses and mitigating their impacts, it should not be
assumed that future generations will automatically and sufficiently benefit from it.
Specific strategies may be required to safeguard their rights due to their specific

vulnerabilities.

% Human Rights Committee, General Comment No. 36, Article 6: right to life, CCPR/C/GC/36, 3 Sep-
tember 2019, para. 2.
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This section will explore the intersection of human rights and biodiversity
conservation, particularly in the context of recent developments following the 15th
Conference of Parties (COP21) to the United Nations Convention on Biodiversity and
the adoption of the Kunming-Montreal Global Biodiversity Framework (GBF). The
analysis of this section is situated within the framework of human rights-based
approaches to biodiversity, which emphasize that biodiversity conservation action plans
must align with human rights principles and norms.

In line with the innovation needs identified in the previous section, the look at the
biodiversity regime will help to see that while the post-Biodiversity Convention of 1992
regime places some obligations on States to consider the rights of future generations in
formulating biodiversity conservation plans, a more explicit acknowledgment and
protection of future generations’ interests is necessary.

That Convention and human rights legal frameworks must operate in harmony to
facilitate a human rights-based approach to biodiversity conservation. The Biodiversity
Convention contains a single preambular reference to human rights and only a few
explicit references to future generations within its text. However, it does incorporate
language that could be construed as encompassing the rights of future generations
within the scope of States’ responsibilities. While this marks an improvement when
compared to some other international legal instruments, it still falls short of the
obligations necessary to adequately safeguard the rights of future generations.

The GBF represents the most recent component of the international biodiversity
regime. This regime also encompasses the UN Biodiversity Convention, its Protocols,
and instruments, decisions, and programs. A significant step toward the framework’s
development was the adoption of four goals and 23 action-oriented targets at the 15th
Conference of Parties (COP) in Montreal.

In the Global Biodiversity Framework (GBF), there are only limited and generalized
references to intergenerational equity, with a specific mention of future generations.
This wording raises the question of whether the GBF aligns with the Biodiversity
Convention, which states that parties should protect biodiversity for the benefit of both
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present and future generations of humankind.® In fact, as currently formulated, the GBF
seems to focus more on intra-generational equity and the fair distribution of
responsibility among current generations, rather than giving specific consideration to
the interests of future generations and any potential obligations owed to them. There is a
reference to intergenerational equity in one of the preambular paragraphs, which states:
The implementation of the framework should be guided by the principle of
intergenerational equity which aims to meet the needs of the present without
compromising the ability of future generations to meet their own needs and to ensure
meaningful participation of younger generations in decision making processes at all
levels.

While situated in a preambular part, this passage is nonetheless relevant for
interpretative purposes, as is expressly indicated in article 31.2 of the Vienna
Convention on the Law of Treaties. Additionally, the concept of intergenerational
equity is merely one among several elements that State parties are expected to observe.

It is worth noting that during the drafting process suggestions for more robust human
rights wording made by certain states and several civil society movements were not
accepted. The text resulting from the Montreal negotiations in October 2022 suggested
that human rights should be integrated into the objectives outlined in Section C (para.
14). The outcome document proposed the following language:

The implementation of the framework (GBF) should follow a human rights-based
approach respecting, protecting, promoting and fulfilling human rights. The framework
acknowledges the human right to a clean, healthy and sustainable environment.

If it had been included within an active part of the text, distinct from Section C,
which is notably labeled “Considerations for the Implementation”, a provision like this
would have mandated that States meet their biodiversity conservation obligations while

upholding the principles of respecting, protecting, promoting, and fulfilling human

% The Convention on Biological Diversity requires parties to pursue strategies for the sustainable use of
biodiversity, with ‘sustainable use’ understood in article 2 to refer the use of biological diversity in a way
“that does not lead to [...] its long-term decline [...] thereby maintaining its potential to meet the needs
and aspirations of present and future generations”.
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rights. A failure to do so would have constituted a violation not just of the applicable
human rights agreements but also of the GBF itself. That said, it is important to stress
that the significance of this omission should not be exaggerated.

Although there are only a few mentions of human rights and intergenerational equity
in the GBF, it can still be argued that, like the Biodiversity Convention, it provides
room for the consideration of the rights of future generations. The reference to human
rights in Section C of the GBF does not explicitly state that it pertains exclusively to
present generations. If we broaden our interpretation of human rights to include future
generations, it might be conceivable to adopt an equally expanded interpretation of the
GPF.

The passage in Section C that encourages States to “follow a human rights-based
approach, respecting, protecting, promoting, and fulfilling human rights” could be
interpreted as encompassing human rights obligations owed to future generations as
current subjects of the law that, while not physically existing in an ontologically
synchronically material manner, nevertheless possess entitlements that generate
correlative obligations, as argued in section 1 of this text.

It is thus possible to construe that future generations can be regarded as recipients of
benefits of sustainable biodiversity, a concept that is mentioned several times in the
Agreement. In this regard, it must be mentioned that sustainable biodiversity has been
defined as instrumental for the achievement of a sustainable development that meets the
needs of present and future generations.”

Future generations can be viewed as the beneficiaries of the advantages of
sustainable biodiversity and, relatedly, as harmed by its eventual loss, considering that
sustainable biodiversity is crucial for achieving sustainable development that addresses
the needs of both present and future generations. By incorporating sustainable
development as a guiding principle in the GBF, States are, to some extent, called to

consider future consequences of their policies and operations. This should, in turn, lead

" A. Cil, L. Jones-Walters, “Biodiversity action plans as a way towards local sustainable development”,
Innovation: The European Journal of Social Science Research, 24 (2011), pp. 467-479.
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to the promotion and safeguarding of the rights of future generations, even if it’s not
explicitly articulated in those precise terms.

This example shows how the enshrinement of future generations considerations in
specific instruments and standards can provide elements with which to identify further
specific obligations and entitlements favoring them.

From a broader perspective, the GPF has a future-oriented outlook and tackles
numerous issues that demand lasting solutions, which is in line with the continuum idea
mentioned in section 1. This, in turn, can be seen as suggesting a fundamental principle
of intergenerational equity and the acknowledgment of the rights of future generations.
The overarching aim of the Agreement to “catalyze, enable and galvanize urgent and
transformative action [...] to halt and reverse biodiversity loss, to achieve the outcomes
it sets out [...] and thereby to contribute to the three objectives of the Convention on
Biological Diversity, and to its Protocol” includes mid- and long-term implications.
Consequently, future generations are the indirect recipients of biodiversity conservation
efforts aimed at attaining these extensive objectives.

Numerous specific issues addressed within the Agreement also imply a recognition
of the interests of future generations. These issues encompass biodiversity and health,
food security, the conservation of biodiversity, the reduction of pollution risks, and the
mitigation of negative impacts from pollution originating from all sources.

Those concepts, by their very nature, are all oriented towards ensuring benefits for
future generations. For instance, the concept of food security is defined as the goal of
“halving global food waste, significantly reducing overconsumption, and substantially
decreasing waste generation to enable all people to live in harmony with Mother Earth”.
This definition is in line with the rights to food and an adequate standard of living as
outlined in international human rights law; and embodies principles of stability and
sustainability that extend to future generations.

Similarly, the aspiration for biosafety measures as set out in Article 8(g) of the
Convention on Biological Diversity and measures concerning biotechnology, and the

equitable sharing of its benefits as outlined in Article 19 of the Convention, implies that
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successive generations have requirements and needs related to biosafety and
biotechnology that align with human rights. The capacity of future enjoyment of these
rights is at risk, and there are corresponding responsibilities to ensure their protection
through appropriate policies.

However, even though objectives like those can be seen as implicitly encompassing
the rights of future generations, they are not explicitly recognized as stakeholders, let
alone beneficiaries of these obligations. Thus, the efficacy of relying on such indirect
methods for protection is a subject of debate.

In addition to referencing intergenerational equity, the Preamble also mentions
“access to justice and information related to biodiversity by indigenous peoples and
local communities”. Access to justice and information represents a human-centered
approach to biodiversity conservation, with the goal of equitably and fairly sharing the
burdens and benefits of biodiversity conservation efforts, particularly focusing on
safeguarding the interests of vulnerable groups.

As such, that guarantee intersects with the principle of intergenerational equity. The
2023 Maastricht Principles confirm this in Principle 23, which explores State duties to
facilitate and not disrupt access to information “about issues that may affect the human
rights of future generations”, including those about “State and non-State actors that may
be responsible for human rights impacts on future generations”. While the GBF does
not exclusively focus on the rights and interests of future generations, access to justice
and information safeguards related to biodiversity undeniably have nonetheless the
potential to encompass them among its beneficiaries, as the aforementioned content of
Principle 23 suggests.

One must additionally consider that the future consequences of biodiversity loss are
one of the primary concerns driving the global biodiversity regime. The integration and
systemic principles of interpretation” can contribute to cementing the strong

consideration of inter-generational equity matters due to the consideration of pertinent

' A. Remiro Brotons et al., op. cit., pp. 83-84, 532, 600, 603; Art. 31.2 and 31.3 of the Vienna Conven-
tion on the Law of Treaties.
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elements in the Preamble and other applicable standards and instruments governing the
conduct of the parties.

This is in line with the recognition that our conduct, be it through actions or inaction,
will help to determine the extent to which future generations can actually enjoy their
rights and some the challenges they will face in dealing with a significantly altered
environment. Likewise, present conduct will have an impact on the question of whether
biodiversity will be sustainable, which in turn influences the possibility of enjoyment of
human rights by future generations.

It is pertinent to examine questions about the application of human rights law to
issues related to biodiversity, considering that the ramifications of biodiversity loss can
profoundly affect the realization of various human rights, including but not limited to
the right to health, food, water, housing, self-determination, and even the fundamental
right to life.

Prominent international human rights organizations have acknowledged the far-
reaching implications of biodiversity loss for human rights. As a result, they have called
for the global acknowledgment of biodiversity as a pressing human rights concern.”
This growing awareness highlights the interconnectedness of environmental
conservation and human rights, emphasizing the need for a holistic approach to
safeguarding both the natural world and the well-being of individuals and communities.

The duty to protect human rights imposes an obligation on States to proactively
prevent private actors from impinging on the realization of human rights. When
extended to future generations, this duty necessitates robust regulatory measures to
govern the activities of corporations and other private entities, aiming to either prevent
or mitigate the adverse long-term impacts of their actions. The 2023 Maastricht
Principles, for instance, refer both to the responsibilities of businesses and other non-

state actors to “refrain from causing or contributing to adverse impacts on [the] human

2 J.H. Knox, Report of the Special Rapporteur on the Issue of Human Rights Obligations Relating to the
Enjoyment of a Safe, Clean, Healthy and Sustainable Environment: Biodiversity Report, 19 January 2017,
United Nations Human Rights Council, A/HRC/34/49, Wake Forest Univ. Legal Studies Paper (2017),
available in https://ssrn.com/abstract=2913630, last visit: 23/05/2024.
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rights” of future generations (Principle 25.a) and the duty of States to protect said
generations “against substantial risks posed by the conduct of public and private actors”
(Principle 18.a).

In the sphere of biodiversity, this duty underscores the importance of ensuring that,
whenever a state entrusts the development of its biodiversity action plans (BAPs) to a
private entity, the same high standards of human rights protection must be upheld and
enforced. Borrowing from human rights law, one can further complement this by saying
that such entrusting does not relieve the State of its obligations to oversee and supervise
the appropriate design and implementation of those plans.”” These commitments
emphasize the need for a comprehensive and equitable approach to safeguarding both
present and future generations’ rights in the context of environmental preservation.

The duty to fulfill demands that States take proactive measures to ensure that
individuals and groups can fully exercise their human rights. In the context of
biodiversity, this commitment extends to taking affirmative actions to address the long-
term consequences of biodiversity loss, habitat destruction, and species extinction,”
which are arguably among the most critical responsibilities we owe to future
generations. This includes establishing comprehensive and enduring Biodiversity
Action Plans (BAPs), in addition to actively engaging in capacity building to support
the well-being of future generations. Doing so not only strengthens the effectiveness of
existing standards under the Biodiversity Convention, but also serves as a powerful

motivator for States to meet their targets for biodiversity preservation.

4. Conclusions

There is conduct the effects of which we do not or cannot perceive during our lifetimes,

but which is no less impactful, real, and relevant because of that feature. This is the

3 Inter-American Court of Human Rights, Case of the Workers of the Fireworks Factory in Santo An-
tonio de Jesus and their Families v. Brazil, Judgment, 15 July 2020, paras. 118-121; Inter-American
Court of Human Rights, Case of Ximenes-Lopes v. Brazil, 4 July 2006, para. 96.

™ See M. Schechtman, “The same and the same: Two views of psychological continuity”, American
Philosophical Quarterly, 31 (1994), pp. 199 et seq.
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case, amongst others, with environmental matters and the wellbeing of future lives that
is in many regards dependent on them, considering how the distant future impact on
them can be catastrophic and even irreparable, as institutions such as the precautionary
principle seek to address and remind about.

The introduction of the discourse of future generations in international normative
fora, enriching the demands of the legal systems and promoting changes via
internalization, new requirements and obligations, and remedies — such as those initiated
by representatives —, is thus a welcome and necessary step. It can provide further
principles, legal technical requirements, duties, and entitlements that in conjunction can
contribute to tackle, address, and — quite importantly — attempt and demand to prevent
the effects that current conduct could generate in terms of future environmental harm in
a more robust matter when the protection of current generations is not sufficient for that
purpose.

Truly, there is some innovation at play in terms of the kind of the subject(ivity) of
future generations and the protection of their rights in connection with environmental
matters. But the law as a social construct and tool has historically demonstrated that it
can perfectly handle new ways of conceiving subjects, which despite not existing
ontologically at the time in which rights were recognized in favor of them. Such
subjects are no less real for the purposes of the application of the standards of the
normative system in question.

Just as in philosophy there have been debates as to identity, among others concerning
whether it is, as John Locke argued: “a matter of psychological continuity”, or rather
based on substance or ontology, with the alternative approaches being relevant to
explain different dimensions — e.g., psychological ones in the former” —,legal systems
can likewise handle and create diverging sorts of legal persons the traits and features of
which are quite unlike those of the others but that, for all legal purposes, count in any

case with protections and are generative of legal effects such as correlated duties, the

> See N. Nimbalkar, “John Locke on Personal Identity”, in A.R. Singh, S.A. Singh (eds), Brain, Mind
and Consciousness: An International, Interdisciplinary Perspective, Mens Sana, 2011.
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contours and content of which the very personality in question contributes to shape and
define.

Addressing the demands flowing from the interdependence of the continuum of
succeeding human generations in legal terms by means of the recognition of rights and
regulation of related obligations is an ethical imperative, considering the undeniable
impact of our conduct on the wellbeing of those who will come.

As was shown in popular culture by the somewhat recent Encanto film,
intergenerational trauma is quite real and, unless brave and selfless measures are taken,
it will tend to keep on being (re-)transmitted.”® For the purposes of the object of this
study, our plea is likewise to interpret and develop legal tools that can help to avoid
passing on another type of harm to succeeding generations.

We must contribute to the wellbeing of future generations in a way that does not
merely pay lip service to the recognition that in both current and — likely — future
generations some individuals and societies are worse and others better off, among others
as the product of social and historical injustices and inequality. We must effectively
respond to such inequalities to bring about equity with solidarity. This is why both intra-
and inter-generational equity are of paramount importance and to be seen as
complementary and necessary parts of the content of the institution of (the protection
of) future generations as subjects of (international and domestic) law.

The mere recognition of future generations as subjects can also expand our
imaginary — which can also be a catalyst serving as a psychological motivator of
conduct — and the identification of conduct that we deem and perceive as possible and
owed. And to those who might question whether this is the mere development of
normative aspirations into the law, we answer: it is. But this is neither new nor

technically forbidden or impossible. We explained why lex lata can and actually does

G, Maté, Scattered Minds, Avery, 1999, pp. 88, 106; S. Conroy “Narrative Matters: ‘Encanto’ and inter-
generational trauma”, PEDAL, University of Cambridge Faculty of Education, available in https://
www.pedalhub.net/play-pieces/post/narrative-matters-encanto-and-intergenerational-trauma/#:~:text=En-
cant0%?20provides%20viewers%20with%20a.fleeing%20armed%20conflict%20and%20death, last vis-
ited: 23/05/2024.
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incorporate the figure, so interpreting it is unavoidable, and our understanding of it thus
will be decisive.

Just as theoretical approaches have an impact on the interpretation of human rights
and other standards, non-anthropocentric understandings of how future generations are
part of the environment and imbricated in it can shape and influence the way in which
what authorities conceive the obligations of State agents and non-state actors as
corporations toward future generations, as examples in the Colombian judiciary literally
corroborate by alluding to this.”” Moreover, strengthening the regime by progressive
developing the rights of future generations is something that may be seen as necessary
as practice sheds light on gaps and limitations.

Theoretically, any shortcomings in the recognition of legal obligations favoring
future generations would not be, on their own, be a justification to postpone further
action, considering that non-legal normativities would call for it. This means that even
absent any juristic reference to the protection of future generations we would be under
non-legal normative responsibilities and have reasons to conduct ourselves responsibly
in ways that preserve the ecosystems that future human beings can find.

Nevertheless, general principles and instruments already call for action, and can be
construed in ways that help to identify specific responsibilities and measures of
protection, helping to remove state and non-state excuses to delay such action and
intensifying the demands for more stringent measures by civil society and other actors
invoking them, thanks to their internalization and expressive bolstering of claims that
appeal to the respective standards so as to strive to make sure that those who will live in
the future do not inherit a catastrophic landscape that we will have given to them as a
“legacy”.

Furthermore, the consideration of the needs of future generations can also help to
identify both the content of existing standards and developments that ought to take place

in specific areas and fields, such as that of biodiversity. Therefore, they do not only

7 Constitutional Court of Colombia, Judgment T-622/16, pp. 43-46, 49, 69-73, 79, 138, 141-143, 156,
161; Supreme Court of Colombia, Judgment STC4360-2018, 04 April 2018, pp. 21, 33-37, 45.
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operate via progressive development but can also appear in interpretive exercises that
consider the systemic influence of the normative demands of the protection of future
generations. An example of this, examined in this text, refers to the urgency of
addressing biodiversity loss and ensuring that our actions today consider the rights and
well-being of those who will inherit consequences of our choices in years to come.
Future generations can suffer severe deprivations affecting their capacity to satisfy
their basic needs. But they cannot make claims as such, due to their not physically
existing yet. Therefore, both entitling the claims brought about by representatives who
can claim on their behalf, and the identification of obligations already borne by other
subjects — either individuals existing ontologically, or group subjects that act through
human beings, such as States and businesses-, can help leading to the adoption of

measures preventing irreversible catastrophes.

Nicolas Carrillo-Santarelli
University of Cagliari

nicolas.carrillosant@unica.it

Francesco Seatzu
University of Cagliari

fseatzu(@unica.it

N. Carrillo-Santarelli and F. Seatzu, The protection of future generations as a key to transform
international law and prevent environmental catastrophes
Jura Gentium, ISSN 1826-8269, XXI, 2024, 1, pp. 117-154.

154


mailto:fseatzu@unica.it
mailto:nicolas.carrillosant@unica.it

